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What is likely to become a veryimportant document for stake-holders involved in return to work anddisability management was approvedby the board of directors of the Ameri-can College of Occupational and Envi-ronmental Medicine (ACOEM) in De-cember. Called Preventing Needless
Work Disability by Helping People Stay
Employed, the report from the Stay atWork & Return to Work Committee ofthe ACOEM says that “a lot of workdisability can be prevented or reducedby finding new ways of handling im-portant non-medical factors that arefuelling its growth.”The aim of the report is to open up adialogue among stakeholders in theworkers’ compensation and non-work-related disability benefits systems inorder to improve the stay-at-work andreturn-to-work (SAW/RTW) process.This process, the reports says, haslargely been overlooked in terms of itsimportance in handling the non-medi-cal aspects of injury and illness thatoften determine if a person will remainat or return to work. “Identical medicalproblems end up having very differentimpacts on people’s lives,” the reportsays. “The difference in impact cannotbe explained by the biology alone.”As a result, the 21 physicians whomake up the SAW/RTW Committeeprepared the report because, given the“insights [they] have gleaned about thepreventable nature of much work dis-ability,” they felt “compelled to speak.”The first half of the report describes the

SAW/RTW process, while the secondhalf discusses the factors that lead toneedless work disability and what canbe done about them, including 16 spe-cific recommendations under fourbroader recommendations:z adopt a disability prevention model;z address behavioural and circum-stantial realities that create and prolongwork disability;z acknowledge the powerful contri-bution that motivation (of doctors, em-ployers, insurers, etc.) makes to out-comes and make changes that improveincentive alignment; andz invest in system and infrastructureimprovements.
Document relevant to CanadaThe report is as relevant to stakehold-ers in Canada as it is to stakeholders inthe U.S. Indeed, the SAW/RTW Com-mittee, chaired by Dr. Jennifer Chris-tian, president and chief medical offic-er of Webility Corporation and modera-tor of the on-line Work Fitness andDisability Roundtable discussiongroup, includes two Canadian mem-bers: Dr. David Brown and Dr. MichelLacerte. Dr. Brown is medical directorat CIBC and a partner in the return-to-work consulting firm Clarke, BrownAssociates in Toronto. Dr. Lacerte isthe owner and medical director of Inde-pendent Claims Evaluators Inc. in Lon-don, Ont., an associate professor in theDepartment of Physical Medicine andRehabilitation at the University ofWestern Ontario and the author of Dis-

ability Management: Principles and Prac-
tices in Industry.The focus of the Committee’s workis on “the surprisingly large number”of people who end up off work for along time, or even permanently, as aresult of medical conditions that would“normally cause only a few days ofwork absence.” The Committee believesmuch of this work disability is avoid-able by addressing a myriad of non-medical factors through an effectiveSAW/RTW process: “We are in agree-ment that the word needs to be spread:work disability is potentially prevent-able, there are good ways to prevent it,and collaboration across professionalboundaries is part of the solution.”The need for all participants in theSAW/RTW system to address the non-medical needs of injured and ill work-ers is a predominant theme in the re-
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port. “The failure to attend to the hu-man needs of people who are normalbut lack the resilience and coping skillsrequired by their circumstances proba-bly accounts for much of the systemdysfunction we are discussing,” it says.As a result, the Committee’s recom-mendations with respect to addressingbehavioural and circumstantial realitiesthat lead to work disability are perhapsthe most compelling (see box at left).The Committee notes that a numberof employers, insurers, health care pro-viders and employees already achievebetter-than-expected outcomes in pre-venting work disability, which theCommittee defines as absence fromwork or not working at full productivecapacity as a result of a medical condi-tion. And the key to this success, itcontinues, is often not rocket science:“In most instances, a simple formula ofkindness, straightforward communica-tion, common sense practicality andgood management is all that is requiredto make the system work better andachieve better outcomes for all.”As well, when it comes to address-ing emotional and behavioural needs ofinjured workers, the Committee againemphasizes the effectiveness of simplemeasures. That is, most sick and in-jured people do not need psychiatriccare. “They need the kind of simpleeducation, minor supportive counsel-ling and reassurance that would nor-mally be provided by a wise friend, acaring family member, a proactive cus-tomer service department, a socialworker, an employee assistance pro-gram, an ombudsman, or so on,” thereport says. “Also, much uncertaintyand stress would be removed if treatingphysicians were pragmatic and clear inpointing out the functional aspects ofmedical conditions, options and timeframes over the course of treatment,and actively empowered people to copeon their own.”

At press time, the report had not yetbeen publicly released by the ACOEMand was available through its websiteto ACOEM members only. However,the report is available to the publicthrough the website of the Committeechair’s company, Webility. You candownload the report from the homepage of www.webility.md. •

z All participants need to expand theirmodel of SAW/RTW to include ap-propriate handling of normal humanemotional reactions that accompanytemporary disability in order to pre-vent it from becoming permanent.Payers need to devise methods to pro-vide these services themselves or payfor reasonable aids to recovery alongthese lines.z The SAW/RTW process should rou-tinely involve inquiry into and articu-lation of workplace and social reali-ties, since hidden issues rarely resolvethemselves. The bio-psychosocialmodel of disease currently on the as-cendant in medicine takes into ac-count these issues. Better communica-tion pathways between SAW/RTWparties should be established. Screen-ing instruments that flag situationswhere workplace and social issuesshould be investigated or addressedshould be developed and disseminated.z Effective means of acknowledgingand treating psychiatric co-morbidi-ties need to be found and widelyadopted. Participants in SAW/RTWneed to be educated about the interac-tion between psychiatric and physicalproblems. Psychiatric assessments ofpeople with slower-than-expectedrecoveries should become routine.Whether for primary or secondarymental health conditions, payment forpsychiatric treatment should be madeconditional on the use of evidence-based and cost-effective treatments, aswell as demonstrated effectiveness.z Develop effective ways and bestpractices to reduce distortion of themedical treatment process by hiddenfinancial agendas. Treating cliniciansshould be trained in what to do whenthey sense hidden agendas. Employ-ers and payers should educate the pro-vider about financial aspects thatcould distort the process.

IMPLEMENTATION OF
DUTY TO RE-EMPLOY
DELAYED IN MANITOBAManitoba is holding off on imple-menting the duty to re-employinjured workers pending further con-sultation with stakeholders. That dutywas among the amendments includedin Bill 25, The Workers Compensation
Amendment Act. Bill 25 was passed lastJune and comes into effect, for themost part, on January 1, 2006.The amendments that come into ef-fect in January bring a number of im-portant changes with respect to injuriesand illnesses that occur as of the begin-ning of the new year:z Both employers and injured work-ers must notify the Workers’ Compen-sation Board when a worker returns towork.z Employers are required to pay in-jured workers their regular wages andbenefits for the full day of injury, notjust up to the time the injury took place.z The annual maximum benefit earn-ings of injured workers are no longercapped (and, in 2005, the cap stood at$58,260). Instead, injured workers re-ceive 90 per cent of their earnings, withno upper limit (and minimum wageearners receive 100 per cent of theirearnings). To ease the impact on em-ployers, an interim cap of $66,500 perworker has been put on assessableearnings for 2006.z The wage loss benefits of injuredworkers are no longer reduced from 90
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to 80 per cent of net wages after 24months, and benefit reductions forworkers 45 and older are eliminated.z Employers can request a medicalreview panel in certain circumstances.A number of other important fea-tures of Bill 25 have been put on holdpending further consultation withstakeholders, including the duty to re-employ injured workers. That duty,says a spokesperson from the Workers’Compensation Board, will come intoeffect in 2007. The duty to re-employwill require employers with 25 full-and/or part-time workers to re-employa worker who has been with the com-pany for at least one year (see Back To
Work, May 2005).Also put on hold is the amendmentthat expands the mandatory coverageof the Act to include more industriesand the amendment that requires em-ployers to pay injured workers for thefirst 14 days after injury when asked todo so by the WCB (for which the em-ployer is later reimbursed).For information, go to www.wcb.mb.ca/new_wcb_laws.html. •

ACOEM TAKES STAND
ON GENETIC TESTINGGenetic screening is not conceptu-ally different than other types ofmedical testing and, as such, the rightsof individuals will be appropriately

z Genetic screening may be per-formed on current or prospective em-ployees when it is clear that the ge-netic trait directly affects job perfor-mance, when the trait being screenedfor predisposes a worker to a signifi-cant, consistent adverse outcome fol-lowing an otherwise acceptable work-place exposure, or when done as partof a medically confidential generalhealth assessment offered to employ-ees. In all instances, employeesshould be informed of the screening,have the option to decline non-job-specific screening, be given the testresults, and be guaranteed that the testresults will not be disclosed to otherswithout their consent. Specificscreening test results should not bereleased to employers, and the disclo-sure of information derived from suchtesting should be limited to its impacton the employee’s fitness to performa particular job.z Decisions by employers and insur-ance companies about insurabilityshould not be based on genetic status,nor should genetic screening resultsbe used to make decisions on the issu-ance or pricing of health care insurance.

protected by adhering to existing ethicalstandards, good scientific practices andlaws protecting medical confidentiality,the American College of Occupationaland Environmental Medicine says.In a position statement released thismonth and approved by the ACOEMboard of governors on October 27,2005, the ACOEM says it “recognizesthat there is potential for immediateharm from the misuse of genetic screen-ing through discrimination in employ-ability or insurability.” To guard againstsuch misuse, it makes a number of rec-ommendations (see box below).The full position statement is avail-able at www.acoem.org/guidelines/article.asp?ID=92. •

FEDS PROMISE TO
ESTABLISH MENTAL
HEALTH COMMISSIONThe federal government is settingup a Canadian Mental HealthCommission, Health Minister UjjalDosanjh announced on November 24.The aim of the Commission is to en-able greater collaboration among gov-ernments and stakeholders in order tobetter address mental health in Canada— and employers are among the keystakeholders expected to take part. Inparticular, the Commission will facili-tate the exchange of research findingsand best practices and develop strate-gies to help reduce the stigma associat-ed with mental illness.“This is a significant advance in all

our efforts to improve the lives of thoseliving with mental illness and will con-tribute to a real national effort to pre-vent the disabling effects of mental ill-ness through education, early detectionand research,” says the HonourableMichael Wilson in a statement releasedupon the announcement of the Com-mission. Wilson, a prominent memberof the Global Business and EconomicRoundtable on Addiction and MentalHealth, was appointed as special minis-terial advisor on mental health in thefederal workplace in February 2005.The decision to establish the Com-mission follows up on a recommenda-tion from the Standing Senate Commit-tee on Social Affairs, Science and Tech-nology, chaired by Senator Michael Kirby.In a November 2005 report, the Com-mittee called for a national — not feder-al — arm’s-length commission to ensurethat mental health issues remain in themainstream of public policy debates.The Commission, as envisioned inKirby’s report, will:z include an internet-based Knowl-edge Exchange Centre that will moni-tor and distribute national and interna-tional best practices;z assess the most effective  ways ofintegrating mental health services intomultidisciplinary primary care clinics;z address the severe shortage ofmental health human resources; andz undertake a national campaign tocombat the stigma and discriminationassociated with mental illness.The Committee report is at www.parl.gc.ca/38/1/parlbus/commbus/senate/com-e/soci-e/rep-e/rep16nov05-e.htm. •
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Vague requests for further information about an employee’s ability to work safely

do not fulfil the duty to accommodate, an Alberta court has ruled. By Susan
Stanton, Editor, Employers’ Human Rights & Equity Report

FAILURE TO PURSUE RTW INFO
RESULTS IN DISCRIMINATION

A disabled worker did not fail toparticipate in the search for ac-commodation when he did not providethe medical information that his em-ployer said was necessary before itcould return him to work, the AlbertaCourt of Queen’s Bench has ruled. In-stead, it was the employer that failed toaccommodate by not pursuing theneeded information more diligently. Gary Trick had worked in Albertaas a feed sales representative for Feder-ated Co-operatives Ltd. for 16 yearswhen he was diagnosed with bipolardisorder. Unable to work, he went onshort- and then long-term disability for10 months in 2001 while being treated.The treatment — first by a psychia-trist and then at a day treatment pro-gram at the University of Alberta Hos-pital — was successful. In the fall of2001, Trick told his employer he wasready to return to work. Federated gavehim some medical forms to be filledout by his doctor. The forms asked fordetails of his illness and an assessmentof his fitness to do his job.Trick tried to get his caregivers atthe day treatment program to fill outthe forms, but they refused, directinghim instead to his psychiatrist. Hisfamily doctor also refused to fill outthe forms because she had not beeninvolved in his treatment.In the meantime, Trick was in touchwith his rehabilitation case manager atCo-operators Life, Federated’s disabili-ty insurer. The case manager askedTrick to send the forms to him becauseCo-operators was responsible for facili-tating his return to work.

Co-operators, based in Saskatche-wan, then hired the Alberta firm AltiusRehabilitation Group to help Trick withthe return-to-work process. The rehabconsultant there suggested and formu-lated a gradual RTW program forTrick, which was presented to Trick’ssupervisor in early November. It was atthat point that Trick learned that hisposition had been filled and that Feder-

Upon receiving the forms from thepsychiatrist via Altius, Trick’s casemanager at Co-operators phoned Fed-erated to say Trick had been medicallycleared to work. He then sent a letter toTrick, with a copy to the employer, tell-ing him he had been medically clearedto return to work with no restrictions.The letter also told Trick that Federatedappeared “unable to accommodate[him] for a return to work.”Federated simply filed its copy ofthe letter and let the matter rest. A fewweeks later, Trick phoned his employerto inquire about his return to work.Federated told him it still needed themedical forms outlining “what hecould or could not do” before it coulddetermine whether it could accommo-date Trick in another position. Leftwith the impression that there was nojob for him and knowing that his dis-ability benefits ended at the end of Jan-uary 2002, Trick found another job.
Employee diligently pursued infoTrick complained to the Alberta Hu-man Rights and Citizenship Commis-sion that Federated had discriminatedagainst him on the basis of his mentaldisability by refusing to accommodatehim. A human rights panel dismissedTrick’s complaint. It said that Federat-ed was justified in requesting furthermedical information from Trick andthat Trick had failed to “facilitate thetransfer of relevant medical informa-tion.” To that extent, it concluded thatTrick had failed to “participate in thesearch for accommodation.”Trick appealed to the Alberta Courtof Queen’s Bench and won. The courtsaid Trick had made every effort to getthe forms signed, approaching his daytreatment caregivers, his family doctorand, finally, his psychiatrist, whoagreed to fill out the forms sent to himby Co-operators.  “[T]here is no evi-dence that Mr. Trick refused to provide

It is Federated that must
take the responsibility to
ensure that Co-operators’
role is clear and, if further
information is required, it
is to Co-operators that
requests should be
made, so that it is well
understood what the
employer requires.
ated may or may not be able to findanother position for him, subject toTrick supplying the information neces-sary to satisfy Federated that he couldreturn to work safely. Apparently, Fed-erated was especially concerned aboutTrick’s ability to drive, although thiswas not specifically mentioned in theforms Federated had sent to Trick.Trick followed up with an appoint-ment with his psychiatrist in December2001. The psychiatrist judged Trickable to return to work and filled out theforms forwarded by the rehab consult-ant at Altius. Unbeknownst to Trick,these forms were not the same formsthat he had been given by the company.
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any medical information,” noted thecourt. “The evidence is, in fact, thatMr. Trick tried diligently to obtain theinformation requested and had no wayof knowing that the information heprovided was insufficient or requiredclarification.”What’s more, the letter from Co-operators responded to both of the em-ployer’s information requests, thecourt said. The letter said that Trickhad been “medically cleared to returnto work.” It further specified “whatMr. Trick could or could not do” bystating that there were “no restrictions.”If the information contained in theletter was insufficient in that it did notspecifically address Trick’s ability todrive, the company should have re-layed that fact to Co-operators ratherthan simply filing the letter. “There isno evidence that anyone from Federat-ed made any requests for informationthat they be satisfied that Mr. Trickcould drive without restrictions,” thecourt said. “How, in these circum-stances, could Mr. Trick or any of hisadvisors have known that Mr. Trick’sability to drive was still a major con-cern for Federated and that Federatedrequired further information about Mr.Trick’s ability to drive without restric-tions before Mr. Trick could be accom-modated?” A “vague request” for moreinformation is simply not enough, thecourt added, because such a request is“so unclear” that it would be “impos-sible for [Trick] to meet.”As well, if Federated wanted moreinformation, it should have directed itsrequests to Co-operators as well. AsFederated’s disability insurer, Co-op-erators had been hired by the companyto act as an agent between Federatedand its employees. “By placing Co-operators in this position, it is Federat-ed that must take the responsibility toensure that Co-operators’ role is clearand, if further information is required,

it is to Co-operators that requests shouldbe made, so that it is well understoodwhat the employer requires,” the courtsaid. That was not done.Notwithstanding its repeated asser-tions that it would have accommodatedTrick had it received the medical infor-mation it considered necessary, Federat-ed did not make a bona fide attempt toacquire that information. “The employercannot avoid its obligations to accom-modate by failing to follow up to obtainthe information it believes to be neces-

sary,”  the court said.The court awarded Trick compensa-tion for five weeks’ lost wages (fromthe end of his long-term disability tothe time he began his new job), com-pensation for the difference in wagesand pension benefits paid by Federatedand his new employer, and generaldamages for pain and suffering of $6,000.
Source: Alberta (Human Rights &

Citizenship Commission) v. Federated
Co-operatives Ltd., Alberta Court ofQueen’s Bench, July 29, 2005. •

Employers can learn much from Feder-ated’s experience in Trick. Specifically,when analyzing an accommodation re-quest or when examining the employer’sobligation to return an employee towork after a medical leave, employerscan keep in mind the following guide-lines taken from the Trick decision:z Consider carefully the informationneeded, and request this information.Many employers rely on standard medi-cal forms that do not elicit the necessaryinformation required for the accommo-dation process. It is recommended in-stead that employers use questionnairesor letters making direct inquiries thatrelate to the situation or employee inquestion.z Avoid vague requests for “medicalclearance” or “more medical informa-tion.” First carefully analyze what infor-mation has been received to date, and ifmore is really necessary, then craft atailored request specifying the exactnature of the request for more informa-tion and an explanation as to its necessity.z If the employee’s doctor has ad-vised that the employee is medically fitto return to work with no restrictions ormodifications, the onus will be on the

Tips on requesting accommodation information

By Christine Thomlinson

employer to show that more informa-tion is necessary. This may be neces-sary if the employer has other contra-dictory information, but otherwise theabove information may be sufficient.z Be sensitive to the difficulty anemployee may face in obtaining neces-sary medical information or in havingmedical professionals complete neces-sary forms or questionnaires. Care shouldbe taken to avoid steps that could beinterpreted as punishing employees forthe inaction of their doctors.z Employers will have difficultylaying blame with their third-party in-surers for not forwarding necessarymedical information. In Trick, the in-surer was considered the employer’sagent. In such a case, an employer willnot be excused if the insurer has failedto pass along relevant medical infor-mation. Employers would be wise toensure that they make clear their ex-pectations regarding the sharing ofmedical information when establishingtheir contractual relationships withtheir insurers.Notwithstanding the above guide-lines, each case of accommodationmust be evaluated on its own meritswhile taking into account the specificcircumstances. Employers should al-ways avoid adopting a boiler-plate ap-proach to managing individuals withdisabilities.

Christine Thomlinson is a partner in the
employment law firm Rubin Thomlinson
LLP, based in Toronto. You can contact
her at chris@rt-law.ca.
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Trying to save money on severance payments does not amount to a bona fide
occupational requirement justifying the dismissal of a disabled worker, the B.C.

Human Rights Tribunal has ruled. By Cindy Moser

INNOCENT ABSENCE FIRING
NOT DONE IN GOOD FAITH

A forestry company discriminatedwhen it terminated a seriously illemployee on the basis of innocent ab-senteeism just days before he wouldhave been eligible for a severancepackage. “In order to save $65,000 inseverance pay, [the employer] took ac-tions which devastated [the employee]emotionally, and excluded him fromthe financial recognition for his pastservice and contributions which all ofhis able-bodied co-workers received,”the British Columbia Human RightsTribunal commented.Rod MacRae, 48, worked for over28 years at Interfor’s mill in Squamish,B.C. In October 2001, he stoppedworking due to illness, which was sub-sequently diagnosed as amyotrophiclateral sclerosis (ALS), a progressiveneuro-muscular disorder. He eventuallywent on long-term disability.MacRae had been off work for ayear-and-a-half when the Squamishmill was shut down and all the employ-ees were laid off. The following year,in March 2004, Interfor entered into avoluntary severance agreement withthe union, the Industrial Wood and Al-lied Woodworkers Union of Canada(IWA). Under the agreement, the laid-off employees would receive substan-tial severance payments at the time In-terfor decided to close the mill perma-nently. As it turned out, that happenedin August 2004. All employees on theseniority list on the day the severanceagreement was signed in March 2004received a settlement.MacRae was not one of these. Just11 days before the severance agree-

ment was reached, he was dismissed onthe basis of non-culpable absenteeism(akin to frustration of contract). Mac-Rae was devastated by the termination,saying that it felt like a “slap in theface.” Instead of thanking him for hisyears of service and paying him the$65,000 he would have received underthe agreement, the company treatedhim like “a number” in order “to save abuck,” essentially sending the messagethat he was “useless.”
Avoiding severance not a BFORMacRae launched a human rights com-plaint, arguing that he had been dis-criminated against on the basis of aphysical disability. The B.C. HumanRights Tribunal agreed. It did not buythe company’s argument that it had dis-missed MacRae for innocent absentee-ism. “It is clear that the primary, andindeed only real, reason for the termi-nation of Mr. MacRae’s employmentwas to avoid the potential of payinghim severance pay …,” the tribunalsaid. “It used the doctrine of non-cul-pable discharge as a means to accom-plish this end.”Indeed, part of the rationale for be-ing able to dismiss an employee forinnocent absenteeism is that the em-ployee is not living up to its side of theemployment contract; that is, the em-ployee is not showing up for work.However, the tribunal pointed out, themill was not fulfilling its part of theemployment bargain either.The mill was shut down, with noforeseeable prospect of reopening. Itwas not providing employment to any

of the Squamish crew, anymore thanany of the Squamish crew was provid-ing work. “In the circumstances, it can-not be said that Interfor terminated Mr.MacRae’s employment because he wasno longer capable of fulfilling his endof the employment bargain,” the tribu-nal said. “It terminated him solely inorder to prevent him from receivingseverance pay.”That said, the tribunal went on todetermine whether saving on severancepayments amounted to a bona fide oc-cupational requirement. Although In-terfor’s desire to save money is an un-derstandable business goal, “that doesnot mean that, as a human rights mat-ter, its purpose was legitimate,” thetribunal said.The severance agreement negotiatedby the union was designed to rewardemployees for past service and com-mitment to the company. Yet, becauseof his disability, MacRae was beingdeprived of that recognition. “Wheneconomic circumstances force toughdecisions, too often it is the disabledwho bear the brunt of those decisions,”the tribunal said, concluding that Mac-Rae’s termination was not carried outin good faith or for a legitimate work-related purpose.Furthermore, Interfor would nothave faced undue hardship by keepingMacRae employed until he was eligiblefor the severance award. “The approxi-mately $65,000 in severance pay towhich Mr. MacRae would have beenentitled, while of tremendous signifi-cance to him, is a drop in the bucketcompared to the total amounts Interforwas obligated to pay out,” the tribunalsaid. It awarded MacRae the $64,456he was owed under the severanceagreement, as well as an extra $12,500for injury to his dignity and self-respect.
Source: MacRae v. Interfor (No. 2),British Columbia Human Rights Tribu-nal, October 12, 2005. •



BACK TO WORK • DECEMBER 2005 • 7

Repeatedly turning down offers of suitable modified work does not amount to
“wilful misconduct” justifying dismissal without payment under Ontario’s employ-

ment standards law, the Ontario Labour Relations Board says. By Cindy Moser

REFUSING MODIFIED WORK
NOT “WILFUL MISCONDUCT”

An employee was not engaged in“wilful misconduct” justifyingtermination, as that term is applied inthe context of an employment stan-dards claim, when she repeatedly re-fused the modified work opportunitiesoffered to her by her employer. TheOntario Labour Relations Board ruledthat such misconduct was not “wilful”because she was not consciously anddeliberately attempting to cause harmto her employer. Instead, she was sus-picious of her employer’s motives.Kamaljit Batth had worked forHunter Amenities International forabout 10 years, without incident, whenin February 2004 she left work due toback pain. She claimed and receivedbenefits from Ontario’s WorkplaceSafety and Insurance Board. In linewith its obligations under the Work-
place Safety and Insurance Act, HunterAmenities offered Batth modified workon a number of occasions.In March 2004, it offered Batthmodified hand assembly work that itfelt was in line with her restrictions.Batth said she could not do the work,even though it was very light work.She asked to do other work that thecompany felt was inappropriate. So thecompany gave her other light work thatfell within her restrictions. Two weekslater, Batth said she was unable to dothat work as well. At a subsequentmeeting. Batth became very upset, rais-ing her voice and pounding her fists onher manager’s desk. She felt that Hunt-er Amenities did not understand thenature of her back injury or restrictionsand was treating her unfairly.

In mid-April 2004, Batth was givensome training on two occasions, andeach time she was asked to sign off ona “standard operating procedure” form.Batth, who had signed such forms inthe past, was suspicious as to why shewas the only employee being asked toundertake the training and sign theforms. The company’s explanation thatthe other employees had undertakenthe training while she was off work dueto her back injury did not appease her.She felt she was being singled out andset up for termination, so she refused tosign the forms. After the second inci-dent, Batth was suspended for three days.About a week later, Batth was againgiven modified work that she refusedto perform. Hunter Amenities was get-ting frustrated. It called a meeting be-tween Batth and her supervisors atwhich the company received an updat-ed restrictions form. When her supervi-sors questioned her about her condi-tion, Batth told them to call her doctorif they wanted information. Again,Batth felt she was being mistreated andraised her voice to her supervisors.The next day, Batth took part in afact-finding meeting with regards toanother Hunter Amenities employee, atwhich Batth again accused her supervi-sors of treating her unfairly. The dayafter that, Hunter Amenities held ameeting with all of its dayshift produc-tion employees, including Batth, tellingthem that due to lack of work, somewould be put on a short-term layoff.Batth was told that, due to the slow-down, the company had no modifiedwork to offer her at that time. Again,

Batth felt she was being mistreated andrefused to leave the premises withoutreceiving written confirmation of theday’s events. Ultimately, Batth had tobe escorted from the premises.At the end of April 2004, Batth wasassigned suitable modified work,which she again refused to perform onthe grounds that she could not do itsafely. A week later, given her conductand refusal to perform modified work,the company dismissed Batth.
Severance owed under ESABatth launched an employment stan-dards claim, arguing that her dismissalwas an unlawful reprisal under the Em-
ployment Standards Act, 2000 for thecomments she made at the fact-findingmeeting. She also argued that her dis-missal was unjust and that she wasowed termination, severance and vaca-tion pay under the Act. The companysaid the dismissal was not a reprisaland that it was justified because ofBatth’s “wilful misconduct.” Under theESA, statutory dismissal payments arenot owed when an employee has “beenguilty of wilful misconduct, disobedi-ence or wilful neglect of duty that isnot trivial and has not been condonedby the employer.”An employment standards officersided with Batth, saying that her termi-nation was both a reprisal and wrong-ful. The officer awarded her damagesof $17,260 for loss of employment andemotional pain and suffering due to theunlawful reprisal, as well as termina-tion, severance and vacation pay of$7,730 due to the wrongful terminationwithout notice.Upon appeal, the Ontario LabourRelations Board agreed with HunterAmenities that Batth’s dismissal wasnot a reprisal for her participation inthe fact-finding meeting, and it rescind-ed the $17,260 award. However, the

continued on page 8
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board still found that Batth’s dismissalwas wrongful in that her repeated re-fusals to accept the offers of modifiedwork did not amount to “wilful mis-conduct.”The board emphasized the impor-tance of actions being “wilful” beforethey can amount to just cause for dis-missal under the ESA. Batth’s actionsdid not meet the necessary degree ofwilfulness. “Although her behaviourwas no doubt very challenging andfrustrating to Hunter Amenities, I donot find that Ms. Batth was consciouslyand deliberately engaging in miscon-duct so as to refuse to perform herwork or so as to attempt to cause harmto Hunter Amenities,” the one-personboard said. It was possible that Batth honestlybelieved she could not do the work andequally possible that Hunter Amenitieshonestly believed that she could. Inother words, there was a difference ofopinion regarding “the complex issue”of whether or not certain work fellwithin Batth’s physical restrictions, theboard said. In this context, Batth’s re-luctance and ultimate refusal to do thework, as well as her subsequent inap-propriate conduct during her meetingswith her supervisors, did not amount towilful misconduct.“Rather, this conduct arose from herconcerns regarding her back injury andher suspicions and frustrations over thework she was being requested to per-form, which culminated in her comingto believe that she was being mistreat-ed and set up for termination,” theboard concluded. The board’s findingmeans the officer’s wrongful termina-tion award of $7,730 standards.
Source: Hunter Amenities Interna-

tional Ltd.  v. Batth, Ontario LabourRelations Board, July 13, 2005. •
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WHO offers guide
to mental health policiesThe World Health Organization(WHO) has published a guideline ondeveloping workplace mental healthpolicies and programs. Released in No-vember, Mental Health Policies and
Programmes in the Workplace is a98-page document that details the foursteps involved in mental health policydevelopment: analyzing mental healthissues, developing the policy, develop-ing strategies to implement the policy,and implementing and evaluating thepolicy.Canadian experts in workplace men-tal health played an important role inthe development of the guide. Thework of Dr. Gaston Harnois, director ofthe PAHO/WHO Collaborating Centreat the Douglas Hospital Research Cen-tre in Montreal, is specifically ac-knowledged, and more than 15 otherCanadians are thanked for their contri-butions.The guide can be downloaded fromwww.who.int/mental_health/policy/en(and it’s the last guide listed on thepage under “Mental Health Policy andService Guidance Package).
BCIT researchers testing
accommodation toolkitA research team at the British Colum-bia Institute of Technology (BCIT) islooking for rehabilitation professionalsand others who have regular dealingswith people with disabilities to test outa new “toolkit” that is designed to aidin the development of rehabilitationand accommodation plans for agingemployees with disabilities. The toolkithelps professionals develop interven-tion strategies based on an older em-ployee’s psychological readiness topursue optimal workplace outcomesthrough accommodations. For moreinformation, contact Anna Lee, a re-search assistant in BCIT’s Health Tech-

nology Research Group, at (604) 412-7661 or anna_lee@bcit.ca.
Deadline extended for
papers on mental healthThe deadline has been extended for sub-mitting a paper to the Canadian Journal
of Community Mental Health’s specialissue on work and mental health. Thedeadline is now March 2, 2006. For in-formation, visit www.wlu.ca/cjcmh ore-mail carolyn_dewa@camh.net. •


